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FEDERAL RESERVE BANK
OF NEW YORK

CH ECK  COLLECTION; 
ELECTRONIC FUND TRANSFERS

Amendments to Regulations J;
Extension of Comment Period on Regulation E Proposal

To All Depository Institutions, and Others
Concerned, in the Second Federal Reserve District:

Regulation J

The Board of Governors of the Federal Reserve System has adopted amendments, effective 
June 6, 1994, to subpart A of its Regulation J, governing collection of checks and other items by 
Federal Reserve Banks. The amendments, in general, conform the warranties and various other 
provisions of Regulation J to recent amendments to Regulation CC or to the Uniform Commercial 
Code.

Enclosed —  for depository institutions and others who maintain sets of the Board’s regulations 
—  is the official notice relating to the Regulation J amendments, as published in the Federal Register 
of May 4. A copy may also be obtained at this Bank (33 Liberty Street) in the Issues Division on 
the first floor, or by contacting our Circulars Division (Tel. No. 212-720-5215 or 5216).

Regulation E

The Board of Governors has extended for 60 days the comment period on a proposal to revise 
its Regulation E, on electronic fund transfers, and the official staff commentary to that regulation. 
The proposal was sent to you with our Circular No. 10698, dated March 18. Comments, which must 
now be received by August 1, 1994, may be sent to the Board, as specified in the proposal, or to 
our Compliance Examinations Department. A copy of the Regulation E proposal is available upon 
request directed to the Circulars Division.

W illiam J. M cDonough, 
President.
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FEDERAL RESERVE SYSTEM

12 CFR Part 210 
[Regulation J; Docket No. R-0821]

Collection of Checks and Other Items 
by Federal Reserve Banks and Funds 
Transfers Through Fedwire
.3ENCY* Board of G overnors o f the 

Federal Reserve System.
ACTION: Final rule.

SUMMARY: T he Board is adopting  
am endm ents to  subpari A of its 
Regulation ), governing co lh c tio n  of 
checks and  other item s by Federal 
Reserve Banks. T he am endm ents, in  
general, conform  the w arran ties and  
'/arioua o ther p .ov isions of Requl»ticn J 
o recent am endm ents lo  Regulation XJ 

o r to the U niform  Com m ercial Code. 
EFFECTIVE DATE: June 6 ,1994 .
•OR FURTHER •' FORMATION CONTACT: 
O liver i. Ireland, . s e d a t e  G enera1. 
Counsel (?n 2 /'5 ? -3 6 2 5 ), nr d lephan ie  
M artin , Senior A ttorney (202 /452- 
3198), Legal D ivision: for th e  hearing 
Im paired only: T elecom m unications 
Device for the Deaf, D orothea T hom pson 
(202/452-3544).
SUPPLEMENTARY INFORMATION: Subpart A 
o f th e  B oard’s Regulation J (12 CFR part 
210) governs th e  collection of checks 
an d  o ther item s by Federal Reserve 
Banks. Regulation J sets ou t the 
w arran ties m ade by in stitu tions tha t 
send  item s for collection th rough  the 
Federal Reserve System as w ell as 
w arran ties m ade by Reserve Banks.* 
Regulation J also covers liability  for 
breach of w arranty, p resen tm ent o f and 
settlem ent for cash item s and  retu rned  
checks, and  other rela ted  issues.

In  O ctober 1992, th e  Board pub lished  
am endm ents to its Regulation CC (12 
CFR part 229) tha t require paying banks 
to  m ake sam e-day settlem ent for certain  
checks presented  by private-sector 
banks, effective January 3 ,1 9 9 4  (57 FR 
46956, O ctober 14.1992). A s part o f

* As used in this docket. sender means any 
Institution that sends a check to a Reserve Bank for 
collection, and bank includes all depository 
Institutions, such as commercial banks, savings 
institutions, and credit unions.

these am endm ents, the Board revised  
th e  Regulation CC w arranties to require 
private-sector collecting, return ing , and  
presen ting  banks to w arrant the 
accuracy of cash letter to tals and  check 
encoding. In Decem ber 1993, the Board 
pub lished  proposed am endm ents to 
Regulation J to  clarify tha t the Reserve 
Banks and  institu tions tha t send  item s 
to  Reserve Banks also m ake the 
Regulation CC w arranties, to conform  
certain  Regulation J provisions to  th e  
1990 version o f the Uniform  
Com m ercial Code (U.CC.), and  to  m ake 
o ther m inor changes (58 FR 68566, 
D ecem ber 28,1993). T he Board received 
10 com m ents on the proposed 
am endm ents, w hich  are d iscussed  in  
th e  section-bv-section analysis below .

T he Board nas established procedures 
for assessing th e  com petitive im pact of 
changes tha t have a substantia l effect on 
paym ents system  participants. 2 U nder 
these procedures, the Board assesses 
w hether th e  proposed regulatory 
changes w ou ld  have a d irect and  
m ateria l adverse effect on the  ability  of 

♦her service providers to com pete 
effectively w ith  tho Federal Reserve 
Banks in  providing sim ilar services due 
to differing legal pow ers or constra in ts 
or due  to a dom inan t m arket position  of 
■ 10 .‘aderal Reserve deriving mom such 

legal differences. T he Regulation J 
am endm ents are largely technical, 
clarifying, o r conform  Regulation J to  
♦he ru les ap p licrb le  to  private-sector 
>\nVs u u d sr Regulation CC and  tho 

U .C C  T he Board believes tha t the 
am endm ents w ould  not have a direct 
and  m ateria l adverse effect on the 
ability  o f o thers to com pete effectively 
vith th e  Federal Reserve Banks.

Section-by-Section A nalysis 

S e c t i o n  2 1 0 .1

T his section  sets forth the au thority , 
purpose, and  scope of subpart A of 
Regulation J. At the  suggestion of one 
com m enter, the Board is updating  the 
au thority  citations in  th is  section to 
conform  w ith  the au thority  cita tions in  
th e  CFR. Specifically, the Board has 
added  a c itation  to section l l ( j )  o f the 
Federal Reserve Act, w h ich  au thorizes 
th e  Board to  exercise general 
superv is ion  over the Reserve Banks.

S e c t i o n  2 1 0 .2 ( g )

T he Board proposed to  am end  the  
defin ition  of ‘‘item ’’ in  keeping w ith  the 
defin ition  o f “ item ” in  U .C C  § 4 -  
104(a)(9). U nder the am ended  language, 
“ item ” w ou ld  expressly inc lude  
prom ises or orders, such  as certain

> These procedures are described in the Board's 
policy statement "The Federal Reserve in the 
Payments System” (55 FR 1164a, March 29.1990).

b onds or o ther investm ent securities, 
tha t are h and led  through  the bank  
co llec tion  system . T he Board received 
no  com m ents on th is  section  and  has 
adop ted  the am endm ent as proposed.

S e c t i o n  2 1 0 .2 ( p )

T he Board proposed  to add a 
defin ition  o f “U niform  Com m ercial 
C ode” tha t conform s to the  defin ition  in 
Regulation CC (12 CFR 229.2(h)). T he 
Board received no  com m ents on th is 
section  and  has adopted  th e  am endm ent 
as proposed.

Section 210.3(a)

T he Board proposed to am end th is  
section  to set forth m ore accurately  the 
scope of the Federal Reserve B anks’ 
operating  circulars, w hich  inc lude  
p rovisions for service term s and  
ad justm ents. T he am endm ent specifies 
tha t th e  operating  circu lars m ay inc lude  
p rovisions for ad justm ents of am ounts, 
w aiver o f expenses, and  paym ent of 
in te rest by as-of adjustm ent.

O ne com m enter believed tha t the 
proposed  change, at least as it relates tc  
Reserve Bank ad justm ent practices, 
im pedes the ability  of corresponden t 
banks to  com pete w ith  the Reserve 
B arks. T his com m enter sta ted  tha t the 
ad justm ent accounting practices of its 
local R eserve Bank .equ ire  in tercep t 
processors and  depository  in stitu tions 
to  engage in  a burdensom e 
reconcilem en t process. T he com m enter 
sta ted  tha t the Board shou ld  not 
incorporate th e  operating circ idars in to  
Regulation J.

T he proposed  am endm ents, how ever, 
w ou ld  no t incorporate th e  operating  
c ircu lars in to  Regulation J, bu t ra ther 
w ou ld  p rovide greater detail as to  th e  
scope o f the operating  circulars. Issues 
re la ted  to  ad justm ent posting 
alternatives generally  can be settled  
betw een  th e  Reserve Bank and  the 
parties involved and  w ould  not be 
affected by th e  proposed am endm ent to 
Regulation J. T hus, the  Board has 
adop ted  th e  am endm ent as proposed.

S e c t i o n  2 1 0 .3 ( f )

T h e B oard proposed to add  a new  
paragraph to  § 210.3 to  clarify th a t 
R egulation J supersedes th e  U.C.C., 
other state law s, and  Regulation CC to  
the  ex ten t o f any inconsistency. T h is  
p rov ision  parallels § 229.41 of 
Regulation CC, w hich  provides th a t 
R egulation CC supersedes th e  U.CC 
and  o ther sta te  law  to  the extent of th e  
inconsistency . T he Board received no  
com m ents on  th is  section and  has 
adop ted  the am endm ent as p roposed.
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S e c t i o n  2 1 0 5 ( a )

T he Board proposed  to  am end 
§ 210.5(a) to conform  the w arranties 
m ade by banks th a t send  item s to 
Reserve Bonks to  th e  transfer and 
presen tm ent w arran ties in U.C.C 4—207 
and  4-208. A sender w ould  w arran t that 
it w as (or acted on behalf o f a person 
w ho  was) en titled  to enforce th e  item. 
The U.C.C. substitu ted  the concept of 
“person en titled  to  enforce” for “person 
w ith good title "  in  recognition tha t the 
right to enforce an instrum en t is not 
lim ited  to holders. In add ition , the 
proposed am endm ent w ould  require the 
sender to w arrant that the item  w as not 
altered , d ropp ing  the adverb 
“m ateria lly .” The U.C.C formerly 
incorporated  the concept of a “m ateria l” 
alteration as one tha t changed the 
contract of the  parties in any respect. 
T he revised U.C.C. refers to such a 
change sim ply  as an  alteration. F inally , 
the proposed am endm ent w ould  clarify 
that the sender also m akes the 
w arranties set forth in Regulation CC 
and that the Regulation J w arranties may 
not be d isclaim ed  and  are m ade 
regardless of w hether the sender’s 
indorsem ent appears on the item.

One commenter was concerned that 
dropping the word “materially” would 
mean that repair of MICR encoding on 
a check that rejects from automated 
processing would constitute an 
alteration. Section 3-407 of the U.C.C. 
defines "alteration” as an unauthorized 
change that purports to modify the 
obligation o f  a party or an unauthorized 
addition of words or numbers Or other 
change to an incomplete instrument 
relating to the obligation of a party. The 
1990 version of the U.C.C. appears to 
use the terms “alteration” 
synonymously with the former term 
“material alteration” (see Official 
Comment (1) to U.C.C 3-407). MICR 
repair, which is intended to facilitate 
check collection and not to affect the 
obligations of the parties to a check, is 
unlikely to be considered an alteration.
S e c t i o n s  2 1 0 .5 ( d )  a n d  2 1 0 .1 2 ( i )

The Board proposed to add new 
paragraph (d) to § 210.5 and new 
paragraph (i) to § 210.12 to give a 
Reserve Bank a security interest in a 
sender’s or prior collecting or returning 
bank’s assets held by the Reserve Bank. 
The security interest would attach when 
a warranty is breached or other 
obligation is incurred. The proposed 
provisions were based on similar 
provisions in subpart B of Regulation). 
which gives a Reserve Bank a security 
interest in the assets of a sender of a 
payment order to secure overdrafts and

other obligations (§ 210.28(b) (3) and
(4))-

Tw o com m enters w ere concerned  tha t 
th e  proposal w ou ld  give Reserve Banks 
greater rights than  private-sector banks 
to resolve w arranty  breach issues. O ne 
o f the com m enters sta ted  tha t the  
proposal appeared  to  give Reserve 
Banks a com plete self-rem edy for 
b reaches absent a court order or 
agreem ent of th e  parties. The 
com m enter no ted  tha t security  in terests 
u n d er § 210.28 are designed  to  secure 
overdrafts, w h ich  are easily 
determ inable, as opposed  to w arranty  
breaches, w h ich  are often a m atter of 
d ispu te. The com m enter requested  tha t 
the proposal be clarified to provide tha t 
security  in terests do no t attach  and  a 
Reserve Bank m ay n o t set off or realize 
upon  collateral w ithou t a judicial 
determ ination  or agreem ent of the 
parties.

Section 9-501(5) o f the U.C.C. 
provides that w hen  a claim  of a secured 
party is reduced  to  judgm ent, the 
secured party ’s lien on collateral relates 
back to the date the  security  in terest w as 
perfected. A ccordingly, the  Board 
believes that a Reserve B ank’s security  
interest in the assets of a w arranting  
bank should  attach  on the date the  
w arranty  is breached (generally th e  date  
the Reserve Bank hand les the check in  
question) so tha t the Reserve Bank may 
take actions to p rotect its collateral, if  
necessary, as d iscussed  below.

T he M onetary Control Act of 1980 (12 
U .S .C  248a) d irec ted  the  Board end  the 
Reserve Banks to  estab lish  and  set 
prices for services w ith  due 
consideration  to ensu ring  an adequate 
level of services nationw ide. In keeping 
w ith  th is  directive, the Board expects 
that Reserve Banks w ill p rov ide check 
collection services to  financially  
troubled  banks that cannot obtain 
services elsew here. If a troubled  bank 
fails, the  Reserve Bank m ay be liable on 
w arran ty  claim s th a t it canno t pass back 
to the failed bank. A ccordingly, th e  
Board believes tha t it is appropriate  to  
p rovide som e protection  to the Reserve 
Banks from pending  insolvencies. T hus, 
the  Board has adopted  the  proposed 
security  in terest prov isions, w ith  
m odifications.

T he m odifications to  §§ 229.5(d) and  
229.12(i) clarify w hen  a default occurs. 
Specifically, a Reserve B ank’s rights to 
take any action u n d er those sections 
w ill app ly  only: (1) If th e  Reserve Bank, 
in  its sole d iscre tion , deem s itself 
insecure and  gives notice thereof to the 
sender or (2) at th e  tim e th e  sender 
su spends paym ents and  is closed. T he 
Board believes tha t requiring  th e  
Reserve Bank to  advise a bank of its 
concerns about the  b ank ’s solvency w ill

p revent the rou tine use o f set-off or 
o ther actions on  collateral by Reserve 
Banks. T he Board believes tha t private- 
sector banks often reserve the right 
u n d e r  security  agreem ents to  take steps, 
such  as p lacing a h o ld  on collateral, to  
p ro tec t them selves in  cases w here the  
banks consider them selves insecure.

U nder th e  final ru le , w hen  a Reserve 
Bank receives no tice  of a w arranty  claim  
based on alleged forged indorsem ent or 
alteration , it w ou ld  pass the no tice  back 
to  the bank from w h ich  it received the 
check. T he Reserve Bank w ould  no t, 
how ever, un ila tera lly  pass judgm ent on 
such  a claim . R ather, the  Reserve B anks’ 
uniform  operating  circu lars p rov ide that 
they  w ill process ad justm ents for these 
types o f w arranty  claim s only w ith  the 
agreem ent of th e  p rio r collecting bank.
If such  agreem ent is not forthcom ing, 
the Reserve Bank w ou ld  w ait to be sued 
on th e  w arranty claim  and  w ould  ten d er 
defense of the  su it to  the prio r collecting 
bank  u n d er §§ 210.5 (b) and (c) and 
210.12 (e) and (f) of Regulation J. Entries 
w ou ld  be m ade or collateral d isposed  of 
only  after judgm ent as prov ided  in  those 
sections. The am endm ents to 
§§ 229.5(d) and 229.12(i), how ever, 
w ould  no t require a sender bank to fail 
or a Reserve Bank to deem  itself 
insecure before the Reserve Bank could  
m ake cred it or debit ad justm ents to 
reserve or clearing  accounts in 
accordance w ith  ad justm ent procedures 
estab lished  in  Reserve Bank operating  
circulars.

Section 210.6(b)

T he Board p roposed  to am end 
§ 210.6(b) to  conform  the Reserve Bank 
w arran ties to the  transfer and 
presen tm ent w arran ties in U.C.C. 4 -207  
and  4-208. (See d iscussion  of 
§ 210.5(a).) The am endm ent clarifies 
tha t the Reserve Banks m ake the 
w arran ties set o u t in  § 229.34 of 
Regulation CC. T he Board received no 
com m ents on th is  section and has 
adopted  the am endm ent as proposed.

S e c t i o n  2 1 0 .6 ( c )

Section 210.6(c) p rovides a 2-year 
sta tu te  of lim ita tions for claim s against 
Reserve Banks for lack o f  good faith or 
failure to  exercise ordinary  care u n d er 
Regulation J. T he Board proposed to 
am end  th is  section to  clarify tha t the 
Regulation CC lim ita tion  period o f one 
year w ould  apply  to  any claim s against 
a Reserve Bank u n d er Regulation CC, 
such  as breach of a w arranty u n d er 
§ 229.34 or lack of good faith o r failure 
to  exercise ordinary  care u nder § 229.38. 
T h is am endm ent clarifies tha t claim s 
against Reserve Banks for Regulation CC 
vio lations are subject to  the  sam e tim e
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lim ita tions as those against private- 
sector banks.

T he Board received th ree com m ents 
on th is  section. Tw o com m enters 
believed th a t lim itation  period  for 
breach of Regulation CC w arranties 
shou ld  be tw o years ra ther than  one 
year. O ne of these com m enters often 
receives ad justm ent requests from the 
IRS one to  tw o years after the fact and 
does no t w ish  to  be prec luded  from 
pursu ing  such  adjustm ents w ith  a 
Reserve Bank. T his com m enter 
suggested tha t the  Regulation CC 
lim ita tion  period  be ex tended  to 2 years. 
A nother com m enter no ted  that, if the 
one year lim ita tion  period  is adopted , it 
shou ld  ru n  from the date of the last 
entry  lor th e  check in  question  rather 
than  from the date  the check first 
cleared.

T he Board believes tha t the  same 
lim itation  period  should  apply  to 
Reserve Banks and  private-sector banks 
for Regulation CC violations. As 
Regulation CC provides a one-year 
sta tu te  of lim itations, th e  Board does not 
believe Regulation J shou ld  lengthen 
th is  perio d  for Reserve Banks and  has 
adopted  the proposed  am endm ent. The 
one-year period  was established in 
subpart C of Regulation CC to m atch the 
one-year lim itation  period  for subpart B 
(funds availability) v io lations, "vhich 
w as set by statute. As provided in 
Regulation CC § 229.38(g), xn action 
m ust be b rought w ith in  one year after 
the date of the occurrence of the 
violation involved.

S e c t io n  2 1 0 .9 ( a ) ( 5 )

Section 210.0(a)(5) provides that 
paying banks m ust settle for checks 
presen ted  by Reserve Banks by 
“autocharge" (i.e. a debit to  an  account 
at a Reserve Bank), cash , or o ther m eans 
agreed to  by the Reserve Bank. The 
Board proposed  to am end th is section to 
clarify tha t a Reserve Bank may, in its 
d iscretion , elect to obtain settlem ent by 
autocharging the account of the paying 
bank for the am ount of a cash letter. 
V irtually all Reserve Bank presentm ents 
are settled via autocharge. T his 
am endm ent w ou ld  restate the 
autocharge prov isions tha t currently  are 
set ou t in  the Reserve Banks’ uniform  
cash item  operating  circular.

The Board also proposed to amend 
this section to provide that paying banks 
that receive presentment from Reserve 
Banks may not set off other claims 
against the amount of settlement owed 
to the Reserve Bank. Paying banks may 
set off against private-sector presenting 
banks under § 229.34(c)(4) of Regulation 
CC. The Regulation CC set-off provision 
was designed to protect paying banks 
under the same-day settlement rule,

which requires paying banks to accept 
presentment from and settle with all 
presenting banks, some of which may be 
in poor financial condition. If a paying 
bank overpays a cash letter in reliance 
on a cash letter total or check encoding

could face the risk that the presenting 
bank would be unable to settle for 
adjustments. Protection against 
insolvency risk would not be necessary 
against a Reserve Bank. In addition, as 
banks generally settle with Reserve 
Banks via autocharge, set-off against a 
Reserve Bank would be impractical. 
Therefore, the Board does not believe 
this amendment would have a direct 
and material adverse effect on the 
ability of private-sector banks to 
compete effectively with Reserve Banks.

The Board received no comments on 
this section and has adopted the 
amendments as proposed.
S x t i o n  1 1 0 .1 2 ( a )

' 'a c tio n  ? ‘*.0.1'?(a) p rovides tha t a 
paying bank tha t has settled for a check 
p resen ted  by a Reserve Bank may re tu rn  
the check in  accordance w ith  Regulation 
CC, th e  U.C.C., and  the  Reserve B ank’s 
operating circular. The Board proposed 
to am end th is  section to clarify tha t the 
paying bank  m ay also retu rn  a check 
prior to se ttlem ent irf accordance w ith  
i  210.6(a) A  Regulation J and  the 
?.esei n  operating circular. T h is
am endm ent w ou ld  clarity  tha t a paying 
bank w ou ld  have the sam e re tu rn  rights 
under R egulation J as u nder Regulation 
CC and  the U.C.C. The Board received 
no com m ents on th is  section and  ha3 
udoprdd the am endm ent as proposed.

Section 2 1 0 .1 2 ( c )

Section 210.12(c) sets out the 
w arranties and  agreem ents m ade by a 
bank tha t sends a re tu rned  check to a 
Reserve Bank. T he Board proposed to 
am end th is  section  to  clarify that, in  
add ition  to  th e  w arranties set forth in 
§ 229.34 o f Regulation CC, the  sender 
also m akes any applicab le  w arranty 
under state law. For exam ple, the 
am endm ent w ou ld  clarity  that a 
depositary  bank tha t settled for a 
re tu rned  check could  recover the 
am ount pa id  p lu s expenses and lost 
in terest from a prior bank tha t breached 
a transfer w arran ty , in  accordance w ith  
U.CC 4-208(d). In add ition , sim ilar to 
the am endm ents to  § 210.5(a), the 
proposed rev isions to  th is  paragraph 
w ould  clarify th a t the Regulation ) 
w arran ties m ay n o t be d isclaim ed and  
are m ade regardless of w hether the 
sender’s indorsem ent appears on the 
item. T hese am endm ents restate 
prov isions tha t are already app licab le  to 
private-sector banks u nder Regulation

CC and  the U .C C  T he Board received 
no  com m ents on th is  section and has 
adopted  the am endm ents as p roposa l.

S e c t i o n  2 1 0 .1 2 ( d )

T he Board proposed  to ad d  a  new  
paragraph (d) to  § 210.12 to  clarify tha t 
w hen a Reserve Bank transfers and  
receives se ttlem ent for a retu rned  check, 
it makes the w arran ties set ou t in  
§ 229.34 o f Regulation C C  In addition , 
d ie  new  paragraph  w ould  parallel 
revised  § 210.6(b) (governing Reserve 
Bank w arran ties for cash item s) by 
providing a lim itation  of the Reserve 
Bank’s liabilities, o ther than those 
allow ed for in  Regulation J, to  the 
Reserve B ank’s ow n lack of good faith 
or failure to  exercise ordinary  care. (The 
am endm ents redesignate cu rren t 
§§ 210.12(d) through  (g) as §§ 210.12(e) 
through (h).) T he Board received no 
com m ents on th is  section and  has 
adopted  the am endm ents as proposed.

S e c t i o n  2 1 0 .1 2 ( e )  ( F o r m e r ly  2 iO .i 1(d)) 
a n d  S e c t i o n  2 1 0 .5 ( b )

T he U .C .C (3-119) and  Regulation CC 
(§ 229.34(e)) prov ide tha t a bank tha t 
receives a tends, of defense m ay in  ?u n  
tender defense to  a prior bank in  the 
co llec tion  or re tu rn  chain. Unless th e

rior bank com es in and  defends, it is
ound-by tiio determ ination  c f  fact 

com m on to  the cur. ant litigation and  
any subsequent litigation.

Section 210.5(b) of Regulation ) 
provides tha t, w hen  a Reserve Bank 
tenders defense to a fender as a  result 
of a tender ic  it, the Rose, v® Hank need 
not be a defendan t in the su it in  order 
to recover from th e  sender any losses 
tha t it in cu rs because of the  judgm ent, 
so long as the judgm ent addresses th e  
fact issue of breach of w arranty. T he 
Board adopted  th is  provision in  1986 ir  
o rder to  reduce  litigation and  provide a 
m ore efficient w ay of hand ling  forged 
indorsem ent cases (51 FR 21740, June 
16,1986). D ue to  an  oversight, w hen  th< 
Board am ended  § 210.12 to  provide a 
sim ilar ru le  for re tu rned  checks, the 
language d id  no t m atch that of 
§ 210.5(b) and  could  have been 
in terp re ted  to  app ly  only w hen  a 
Reserve Bank is a defendant (53 FR 
21983, June 13,1988). T he Board, 
p roposed to  am end § 210.12(e) to 
conform  it to  § 210.5(b). (The 
am endm ents redesignate cu rren t 
§ 210.12(d) as § 210.12(e) and  ad d  a nev 
paragraph (d) as d iscussed  above.) T he 
Board also proposed  to  correct a 
typographical error in  § 210.5(b). T he 
Board received no  com m ents on th is 
section and  has adopted  the  
am endm ents as proposed.
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i d i o n  2 1 0 .1 2 ( h )  (F o r m e r l y  2 1 0 .1 2 ( g ) )

T his section p rov ides tha t a 
jpositary bank m ust settle for re tu rned  
leeks received from a Reserve Bank in 
le sam e m anner as it settles for cash 
sm s presen ted  by the  Reserve Bank, 
he Board p roposed  to am end th is 
action to clarify tha t settlem ent for 
>tumed checks also m ust be m ade by 
le same tim e as settlem ent for cash 
em s, as prov ided  in  § 210.9(a). The 
oard received no com m ents on th is 
rction and has adopted  the am endm ent 
s proposed.

e c t io n  2 1 0 .1 3 ( a )

Section 210.13(a) authorizes a Reserve 
ank that does not receive paym ent for 
i  item  to charge back the  account of 
le sender, paying bank, or returning 
ank from w hich  th e  item  w as received, 
he Board proposed  to  am end th is 
jction to clarify tha t a Reserve Bank 
Iso m ay charge the account of a p rio r 
E lecting  bank through w hich the item  
as received. T his am endm ent is 
in sis ten t w ith  § 229.35(b) of 
egulation CC, w hich  allow s a bank tha t 
andles a check or retu rned  check to 
jcover from any prio r indorser in  the 
vent that the bank does not receive 
aym ent for the check from a 
jbsequen t bank in  the collection or 
h u m  chain . In the event of such a 
jcovery by 8 Reserve Bank, § 229.13(a) 
rovides tha t no  bank or person in  the 
)rward collection  or re tu rn  chain 
o u ld  have an  in terest in  any funds in 
:e  Reserve B ank’s possession of the 
ank tha t failed to  pay. T he am endm ent 
rould clarify  that, w hen  a Reserve Bank 
barges back an  item , th is  lim itation of 
ite rest app lies only w hen  a bank or 
erson seeks paym ent of the am ount of 
le  item  out of fu n d s or property held  
y the Reserve Bank. T he Board 
eceived no com m ents on th is  section 
nd has adopted  the am endm ent as 
iroposed.

'e c t io n  2 1 0 .1 3 ( b )

Section 210.13(b) provides that a 
Reserve Bank w ill not debit an 
nstitu tion’s reserve account for drafts or 
•ther orders on the account after 
eceiving notice tha t th e  institu tion  has 
een  closed. T he Board proposed to 
m end  th is  section to  clarify that 
Reserve Banks w ill no t charge an 
ccount as au thorized  by § 210.9(a)(5) 
fter receiving notice th e  in stitu tion .is 
losed. The am endm ent also w ould 
larify that th is  section app lies only to 
haiges to reserve accounts to settle for 
terns (including retu rned  checks) and 
loes not affect th e  Reserve B ank’s 
ecurity  in terest u n d er proposed 
i§ 210.5(d) and 210.12(i). T he Board

received no  com m ents on  th is  section 
and  has adopted  th e  am endm ents as 
proposed.

S e c t i o n  2 1 0 .1 4

Section 210.14 describes those 
circum stances u n d er w h ich  th e  tim e 
lim its for acting on an  item  m ay be 
extended, such  as in te rrup tion  of 
com m unication  facilities, su spension  o f 
paym ents by a bank, an d  e th er 
em ergency conditions. T he Board 
proposed to  am end th is  section to 
clarify tha t com puter and  equ ipm en t 
failure w ou ld  constitu te  em ergency 
conditions. T his am endm ent is 
consistent w ith  the  em ergency 
provisions in § 229.38(e) of Regulation 
(X  and U.C.C..4-109(b). T he Board 
received no  com m ents on th is  section 
and has adopted  the am endm ent as 
proposed.

Final Regulatory Flexibility Analysis

Two of the th ree requirem ents of a 
final regulatory flexibility analysis (5 
U.S.C. 604), (1) a succinct sta tem ent of 
the need for and  th e  objectives o f th e  
ru le and  (2) a sum m ary of the issues 
raised by the pub lic  com m ents, th e  
agency’s assessm ent of the issues, an d  a 
statem ent of th e  changes m ade in  the 
final ru le  in  response to  the  com m ents, 
are d iscussed  above. T he th ird  
requirem ent o f a final regulatory 
flexibility analysis is a descrip tion  of 
significant alternatives to  th e  ru le  tha t 
w ould  m in im ize th e  ru le ’s econom ic 
im pact on sm all en tities and  reasons 
w hy the alternatives w ere rejected. T he 
am endm ents app ly  to  all depository  
institu tions th a t receive item s from or 
send item s to Federal Reserve Banks, 
regardless of size. T he am endm ents 
generally clarify rights and  d u tie s  o f . 
banks and do no t im pose any 
substantia l econom ic burden  on sm all 
entities.

List of Subjects in 12 CFR Part 210

Banks, Banking, Check collection.

For the reasons set out in  the  
pream ble, 12 CFR part 210 is am ended  
as follows:

PART 210-COLLECTION OF CHECKS 
AND OTHER ITEMS BY FEDERAL 
RESERVE BANKS AND FUNDS 
TRANSFERS THROUGH FEDWIRE 
(REGULATION J)

1. T he au thority  c itation  for part 210 
is revised to  read as follows:

Authority: 12 U.S.C. 248 (i). (j), and (o), 
342, 360, 464, and 4001-4010.

2. T he first sen tence of § 210.1 is 
revised to  read as follows:

1 210.1 Authority, purpose, and scope.
T he Board of G overnors of th e  Federal 

Reserve System  (Board) has issued th is  
subpart pu rsuan t to th e  Federal Reserve 
Act, sections 11 (i) and  (j) (12 U.S.C. 248
(i) and  (j)), section 13 (12 U.S.C. 342), 
section 16 (12 U.S.C. 248(o) and  360), 
and  section 19(f) (12 U.S.C. 464); the 
E xpedited  F unds A vailability  Act (12
U .S .C  4001 e t  s e q .) ;  an d  o ther laws.
* * * •

3. In § 210.2, paragraph (g) 
in troductory  text is revised  and  a new  
paragraph (p) is added  im m ediately  
before the conclud ing  text to read as 
follows:

1 210.2 Definitions. 
* * * * *

(g) I t e m  m eans an instrum en t o r a 
p rom ise or o rder to pay m oney, w h eth e r 
negotiable or not, tha t is:
* * * * *

(p) U n i fo r m  C o m m e r c i a l  C o d e  m eans 
th e  Uniform  Com m ercial Code as 
adopted  in a state.
• * • * *

4. In § 210.3, the last sentence of 
paragraph (a) is revised  and  a new  
paragraph (f) is added  to  read as follow s:

|210.3 General provisions.
(a) * * * T he circu lars m ay, am ong 

o ther things, classify cash  item s and 
noncash  item s, require separate sorts 
an d  letters, prov ide different closing 
tim es for the receip t ofylifferent classes 
o r types of item s, set forth term s of 
services, and  establish  procedures for 
ad justm ents on a Reserve Bank’s books, 
inc lud ing  am ounts, w aiver of expenses, 
and  paym ent of in terest by as-of 
adjustm ent.
* * * * *

(f) R e l a t i o n  to  o t h e r  la w .  T he 
p rovisions of th is  subpart supersede any  
inconsisten t provisions of the U niform  
Com m ercial Code, of any other state 
law , o r of part 229 o f th is  title , b u t only 
to  th e  extent o f th e  inconsistency.

5. In § 210.5, paragraph (a) 
in troductory  text and  paragraph (a)(2) 
are revised, in  paragraph (b)(3) the 
ph rase "judgm ent or decree of the 
ten d er of defense’’ is revised to read 
"judgm ent or decree o r the ten d er of 
defense” , and  a new  paragraph (d) is 
added  to  read as follows:

f  210.5 Sender's agreement; recovery by 
Reserve Bank.

(a) S e n d e r ’s  a g r e e m e n t .  The 
w arranties, au thorizations, and 
agreem ents m ade pursuan t to  th is  
paragraph m ay hot be disclaim ed a n d  . 
are m ade w hether or no t th e  item  bears 
an  indorsem ent of th e  sender. By
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sending an item to a Reserve Bank, the 
sender:

(2) Warrants to each Reserve Bank 
handling the item that:

(i) The sender is a person entitled to 
enforce the item or authorized to obtain 
payment of the item on behalf of a 
person entitled to enforce the item; and

(ii) The item has not been altered; but 
this paragraph (a)(2) does not limit any 
warranty by a sender or other prior 
party arising under state law or under 
subpart C of part 229 of this title; and
• * # * *

(d) Security interest. To secure any 
obligation due or to become due to a 
Reserve Bank by a sender or prior 
collecting bank under this subpart or 

, subpart C of part 229 of this title, the 
sender and prior collecting bank, by 
sending an item directly or indirectly to 
he Reserve Bank, grant to the Reserve 

Bank a security interest in all of the 
sender's or prior collecting bank’s assets 
in the possession of, or held for the 
account of, the Reserve Bank. The 
security interest attaches when a 
warranty is breached or any other 
obligation to the Reserve Bank is 
incurred. If the Reserve Bank, in its sole 
discretion, deems itself insecure and 
gives notice thereof to *he sender or 
prior collecting bank, or if the sender ot 
prior collecting bank suspends 
payments or is closed, the Reserve Bank 
may take any action authorized by law 
to .sco  ’er tin  amount of ”»n obligation, 
incl” lin  j, jut not limited to, the 
vcs/cica of rights of set od, the 
realization on any available collateral, 
and any other rights it may have as a 
creditor i nder applicable law.

6. In § *210.6, paragraphs (b)(1) and
(b)(2) are revised, a new first sentence 
is added to paragraph (b) concluding 
text, and a new last sentence is added 
to paragraph (c) to read as follows:
§210.6 Status, warranties, and liability of 
Reserve Bank.
•  •  * * »

(b) * • •
(1) That the Reserve Bank is a person 

entitled to enforce the item (or is 
authorized to obtain payment of the 
item on behalf of a person who is either:

(1) Entitled to enforce the item; or
(ii) Authorized to obtain payment on

behalf of a person entitled to enforce the 
item); and

(2) That the item has not been altered. 
The Reserve Bank also makes the 
warranties set forth in § 229.34(c) of this 
title, subject to the terms of part 229 of 
this title. * * *

(c) * * * This paragraph does not 
lengthen the time limit for claims under

§ 229.38(g) of this title (which include 
claims for breach of warranty under 
§ 229.34 of this title).

7. In § 210.9, paragraph (a)(5) is 
revised to read as follows:

§ 210.9 Settlement and payment
(a)* * *
(5) Settlement with a Reserve Bank 

under paragraphs (a)(1) through (4) of 
this section shall be made by debit to an 
account on the Reserve Bank's books, 
cash, or other form of settlement to 
which the Reserve Bank agrees, except 
that the Reserve Bank may, in its 
discretion, obtain settlement by 
charging the paying bank’s reserve or 
clearing account. A paying bank may 
not set off against the amount of a 
settlement under this section the 
amount of a claim with respect to 
another cash item, cash letter, or other 
claim under § 229.34(c) of this title or 
other law.
A * * * *

8. In § 210.12, a new sentence is 
added after the first sentence of 
paragraph (a), paragraph (c) 
introductory text and paragraph (c)(2) 
ai d revised, paragraphs >’J) through (g) 
are redesignated as paragraphs (e) 
through (h), respectively, new 
paragraphs (d) and (i) are added, and 
newl], assignated paragraph (e) 
^oncriding text and newly-obsignated 
paragraph (h) are revised to read as 
follows:
1219.12 Return of ^e*h »* vne m d
■.•'HirtiMr-■} yt ntumed efcijein.

(a) * • * A paying bank that receives 
a cash item directly or indirectly from 
a Reserve Bank also may return the item 
prior to settlement, in accordance with 
j  210.0(a) and its Reserve Hank's 
operating circular. * * *
* * . •  •  *

(c) Paying bank's and returning 
bank’s agreement The warranties, 
authorizations, and agreements made 
pursuant to this paragraph may not be 
disclaimed and are made whether or not 
the returned check bears an 
indorsement of the paying bank or 
returning bank. By sending a returned 
check to a Reserve Bank, the paying 
bank or returning bank—

(2) Makes the warranties set forth in 
§ 229.34 of this title (but this paragraph 
does not limit any warranty by a paying 
or returning bank arising under state 
law); and
•  *  *  *  *

(d) Warranties by Reserve Bank. By 
sending a returned check and receiving 
settlement or other consideration for it, 
a Reserve Bank makes the returning

bank warranties as set forth in § 229.34 
of this title, subject to the terms of part 
229 of this title. The Reserve Bank shall 
not have or assume any other liability to 
the transferee returning bank, to any 
subsequent retumine bank, to the 
depository bank, to the owner of the 
check, or to any other person, except for 
the Reserve Bank’s own lack of good 
faith or failure to exercise ordinary care 
as provided in subpart C of part 229 of 
this title.

(e) • * *
The Reserve Bank may, upon the entry 
of a final judgment or decree, recover 
from the paying bank or returning bank 
the amount of attorneys’ fees and other 
expenses of litigation incurred, as well 
as any amount the Reserve Bank is 
required to pay because of the judgment 
or decree or the tender of defense, 
together with interest Hereon. 
* * * * *

(h) Settlement. A subsequent 
returning bank or depositary bank shall 
settle for returned checks in the same 
manner and by the same time as for cash 
items presented for payment under this 
subpert.

(i) Security interest. To secure any 
obligation due or to become Jus to a 
Reserve Bank by a paying bank, 
returning bank, or prior returning bank 
under tills subpart or subps.t C of ̂ ert 
229 of *his title, the paying bank, 
returning bank, anu prior returning 
bank, by sending a returned check 
directly or indirectly to the Reserve 
Bank, grant to the Reserve Bank a 
security inter est in all of the paying 
bank’s, returning bank’s, and prior 
returning bank’s assets in the possession 
of, or held for the account of, the 
Resarva Bank. The security interest 
attaches when a warranty is breached or 
any other obligation to the Reserve Bank 
is incurred. If the Reserve Bank, in its 
sole discretion, deems itself insecure 
and gives notice thereof to the paying 
bank, returning bank, or prior returning 
bank, or if the paying bank, returning 
bank, or prior returning bank suspends 
payments or is closed, the Reserve Bank 
may take any action authorized by law 
to recover the amount, of an obligation, 
including, but not limited to, the 
exercise of rights of set off, the 
realization on any available collateral, 
and any other rights it may have as a 
creditor under applicable law.

9. Section 210.13 is revised to read as 
follows:

§210.13 Unpaid llama.
(a) Right of recovery. If a Reserve Bank 

does not receive payment in actually 
and finally collected funds for an item, 
the Reserve Bank shall recover by
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charge-back or otherwise the amount of 
the item from the sender, prior 
collecting bank, paying bank, or 
returning bank from or through which it 
was received, whether or not the item 
itself can be sent back. In the event of 
recovery from such a party, no party, 
including the owner or holder of the 
item, shall, for the purpose of obtaining 
payment of the amount of the item, have 
any interest in any reserve balance or 
other funds or property in the Reserve 
Bank’s possession of the bank that failed 
to make payment in actually and finally 
collected funds.

(b) Suspension or closing of bank. A 
Reserve Bank shall not pay or act on a 
draft, authorization to charge (including 
a charge authorized by § 210.9(a)(5)), or 
other order on a reserve balance or other 
funds in its possession for the purpose 
of settling for items under § 210.9 or 
§ 210.12 after it receives notice of 
suspension or closing of the bank 
making the settlement for that bank’s 
own or another’s account.

10. Section 210.14 is revised to read 
as follows:

$ 210.14 Extension of time limits.
If a bank (including a Reserve Bank) 

or nonbank payor is delayed in acting 
on an item beyond applicable time 
limits because of interruption of 
communication or computer facilities, 
suspension of payments by a bank or 
nonbank payor, war, emergency 
conditions, failure of equipment, or 
other circumstances beyond its control, 
its time for acting is extended for the 
time necessary to complete the action, if 
it exercises such diligence as the 
circumstances require.

By order o f  the Board of Governors o f the 
Federal R eserve S ystem , A pril 28, 1994. 
William W. Wiles,
Secretary of the Board.
IFR Doc. 94-10645 Filed 5 -3 -9 4 ; 8:45 am] 
BILUNG CODE &210-01-P
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